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Abstract

There are numerous controversies related to housing in Taiwan recently.
Meanwhile, with the growing emphasizing on international human right law, the right to
housing has been concerned frequently. This thesis tries to bridge the gap between
“human rights” and “constitutional rights”, exploring the possibilities and the ways to
constitute and to realize the right to housing in the consitution, focusing on judicial

review, an essential mechanism to “recognizing rights” as well as “realizing rights”.

First of all, with respect to constituting right, this thesis introduces the origin of
housing protection in constitutions, the legitimate basis of the right and the regulatory
model on modern comparative constitutional law, analyzing the approaches to constitute
constitutional rights. This thesis argues that under the social-state constitution in
Taiwan, the demand from covenants and actual needs, it is worth trying to constitute the
right to housing as a constitutional right through interpretation. This thesis as well
discusses several constitutional bases to accommodate the right to housing, and claims
that through the “right to life” of Article 15 is the most possible way to include the right
to housing. Besides, the “Schutzbereich” and the function of the right to housing are
both capable of connecting to the right to life. However, the protection of right to life

and housing should not be limited to minimum core.

When it comes to the realization, i.e., the highly controversial judicial review, this
thesis claims that it cannot be abandoned merely due to the controversy of justiciability.
Instead, the suitable review model should be found. Therefore, through comparative
law analysis, this article suggests two possible ways: “decision-making review” and
“principle of proportionality combined with procedural review”. The advantage of
these two models is to ease up the controversy of making decisions by the judiciary
through demanding political sectors to reasoning, and through transparency to

democratize the judicial process. In addition, this thesis also introduces several special

il
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types of housing problems, which need to be noticed. Moreover, in order to strengthen
the protection of rights, during the judicial review process, the content and spirit of the

covenants should be included in the right to housing in the constitution.

Keywords

The right to housing - judicial review - International Covenant on Economic, Social and
Cultural Rights ~ adequacy ~ minimum core * due process of eviction - right to life -

justiciability ~ decision-making review ~ principle of propotionality
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3 See D.M. Davis, supra note 25, at 1020.

* See id.

¥ See id, at 1021.

* EZIRNEE EEFMEES o BE TR SRRSO o FREt > SRR AMENE R &
B ARYOmE - MEEED > BESEATAR LN 2 » 2 B35 2 AR #E - —5¢
RFERY - 2254 * Silverman, D. P. (1970). A Pledge Unredeemed: The Housing Crisis in Weimar Germany.
CCC Central European History, 3(1-2), 112.

RSCFESC Ry -

Ark.155(1)

Die Verteilung und Nutzung des Bodens wird von Staats wegen in einer Weise iiberwacht, die Miflbrauch
verhiitet und dem Ziele zustrebt, jedem Deutschen eine gesunde Wohnung und allen deutschen Familien,
besonders den kinderreichen, eine ihren Bediirfnissen entsprechende Wohn- und Wirtschaftsheimstitte zu

sichern. Kriegsteilnehmer sind bei dem zu schaffenden Heimstattenrecht besonders zu berticksichtigen.
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37 See D.M. Davis, supra note 25, at 1021.
¥ FHREE B ¢ T The third is freedom from want — which, translated into world terms, means economic
understandings which will secure to every nation a healthy peacetime life for its inhabitants —everywhere
in the world. | » SEE& 7 HEEN AR 28 ¢ Roosevelt, F. D. “Four freedoms speech” Annual Message to
Congress on the State of the Union: 01/06/1941.
% Craven M. (2003), History, Pre-History and the Right to Housing in International Law, in Leckie, S.
(ed.). National perspectives on housing rights. The Hague: Martinus Nijhoff. 49.
40" Article 25 (1) Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond his control.
ONESETE (2001) 0 (T REEORER] BIEFEL) » (BEIERZEZMAFLCE) > 245 (AT
JeAEiBS ) H 50-62 0 51 ¢
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L2 FfEEE 30 H 17 -

P BRI A G B

M ORENS - AIEEE 30 H 45

® RSB IE S IR LY > ARB & & N 2 SRR H I sl -
International Covenant on Civil and Political Rights » DL N EEFEABIAELY o

[ oo

(\N

International Convention on the Elimination of All Forms of Racial Discrimination

The Convention on the Elimination of all Forms of Discrimination Against Women

Convention on the Right of Child

International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families

> Convention on the Rights of Persons with Disabilities

United Nations Declaration on the Rights of Indigenous Peoples

Declaration on the Right to Development

Convention Relating to the Status of Refugees

ILO Recommendation No. 115 on Workers' Housing

United Nations Housing Rights Programme
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1976 (A/CONF.70/15), chap. II, recommendation B.8, para. C (ii).
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2 Mark Tushnet % - 50532 (1999) » (AR HIERE) » H 276 » Gdb ¢ IE# -

Mz FHERE 97 0 H 12-14 -

0 HEEREY BRA R REENME St g AR AE YA % - §I40: Cross, F. R. (2001). The
Error of Positive Rights, 48 UCLA L. REV. 857. FkT-# (1993 ) » Is the welfare right a constitutional

right? - Ut + (R3F (RN IZ BB ) - H 145-172 > &0 HH -
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HIRA e 2o Bo A PR

2P JEHE - MIRECR L ERERIHEL S - 2
T REORREREAT K ~ DU

(transitional ) {57 > 12 LB ZZ 1R 0] BE [E]HF HIES

% See Sunstein, C. R. , supra note 201, at 222-223.
2% See Sunstein, C. R. , supra note 201, at 223-224
207 See Sunstein, C. R. , supra note 201, at 234
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HIETRTREME - MHEREYE > SRR EIE SRR - i SR TEEES Ny
AR - BIEBUFREEHE > el 2R ERE S » NIL > MAZSE R IRIRE L
AYEIRATREMEIV R « thabEs - WRABEHEIR AN - BN EERERER] -
BRIG G AN RESEE A - BE URFERITE" » B4 FHMESI 5
i lF AL BALECE ~ DURENARNAE - ERERDICHEEZ R ERER
I ~ ATBORPIINLAE - ER R #E ~ thR e S BORE E LAHE -

£33 Mark Tushnet #E—DH5H - FAGCQLARENFZERBOREL > mH
HEREEN - BUa A\YEBE R EGs s BTy > WA a| EE A AN - Bl
HIER W BRGREHY - AEREGCES T - M2 N RAY Ry —— & F b
R THEg ) REHEF RO —— AR BUBIMERTEETT » BURAYIRE T &
= o WEEEAEAE - EEERALFLEHERN  EERREBIIKILT - B

208 See Davis, D. M., supra note 25, at 1024.
209 See Sunstein, C. R. , supra note 201, at 235.
219 See Sunstein, C. R. , supra note 201, at 235-236.
2 bR 0 BB 204 0 146 -
22 bR 0 BB 204 0 147 -
25 bR 0 BB 204 0 146 -
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1% Mark Tushnet 2 > f5%0FE52 » FI#E5E 202 > B 277-278 -

2 R FiBEE 21 EH 46 -

2O FWE ~ AP 0 AUMEEE 14 H 2325

2 HpR SRS BT ER R IDEBTEL - thAYE ARG B B D ERER] > B
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SRRV ER B SN ESEHT - EEDUEEREIE AR AR R
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BRI S BRI & - B2/ D E A DI R ~ 1A BEHEE -
RIS 2y DI R R 2 - TS R AR SR EA SRS BEST - A i/ INBHELTORE © T
HEERTEA - SR TR ESGEEIIEER - AAZDHIREZEN
sosoe | FEAHIIRIES | AUERMABREEBARMEEL - SlE&EE > HHE
A2 Ee - 2/ 0 BEAFE EUNGER « TR EARE 5 - MR

P AR -

2

5351 » i Sachs KL BHHKOR L EHERI A THE | HETE - R
B SR A AR T RS BN AR T A - SE
S N

5~ BRASEHT

S > WAE O EZ R A ERE - A ERRPEE EEAAGE R
TR IR R FIAE > A - AEHIPRAERERZ ALY THI28HE © (1) %8 ES
RAER G RINERME © (2) el EREAAENR  (3) FAEAREHE

HATREESMIIO AR - BlIAA S8 DB 2 5 8 RE B 1t & TR 2 R ST B 5 ER T S B PR
SRR It - SREAEE ERER AT DR R AR BIBUN B RIPR 4R AR R Sy G - H AR ER T4
B AR(EEE G » R EIE N EREINE R o 288 Scheppele, K. L. (2003), A Realpolitik Defence of
social rights, 84 Tex. L. Rev. 1921,1924 - 5|EEE ~ =7 L AitBsE 14> H 21 - HANE B B
RAtE— A - BB ECEE B E A E AR - B IEE i T E A MR A D A B4R
& WASG R T BEIATR - SCRTTEE HERES -

MBS FATH O AERE 140 H 2123 -

1% Sachs, A. (2000). Social and Economic Rights: Can They be Made Justiciable?,53 SMU L. R. 1381.
1383.
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—EZ B~ BUEEERERE DRE ENEAAERE S EFRA > KEATZ
B EE n DIEOA R AR R AR R EGEMEGE - B2 0 WRTERERY
& IR S E A BB R ESO A g BE R R RS T 2
GAF ARG TR g,

% =18 EiEAps AR EEEALIREHH

=~ BaEHEAE XA E AR AL R

— - BREFHEEFE

BAMEEEEAHER - HESHBRNSBEAERCE - &K - ttgw R
BAAEARIE Z B - Hal e s 2 LB G A F - Aseat - fEthisEE L
ERLUNEIEAENET AJE(ESUEERE (housing or housing rights ) friE 2 EEBIA
KPR oy 2042222« R > JE A A S A I S R AR LA

2% McCrudden, C. (1993), Written Constitutions and negative Rights: Some Comments on Professor

Currie, in Hart, V., & Stimson, S. C. Writing a national identity: Political, economic, and cultural
perspectives on the written constitution. Manchester, UK: Manchester University Press in association
with the Fulbright Commission, London. 5[H& ¥ ~ =arfL » gifesE 14> H 23 -
20 EETFL (2006)  (HEEIEERBEIEEA PR )  (REMECEE) > 111 5 1-43 017 ¢
2 O0'Mahony, L. F., & Sweeney, J. A. (2011). The idea of home in law: Displacement and dispossession.
Farnham, Surrey: Ashgate Pub. 146.
22 it > A2 DL The Comparative Constitutions Project iy Constitute 48uhiE TS - % 480hEULs%
194 B 2 0% > 12 194 (3 A2 F5 L) housing AR T > v]{S5] 85 M FEER » thi] L&Y%
44% - Constitute 4811 & : https://www.constituteproject.org/?lang=en (/228 H : 2016 &£ 4 H 12
H) o AXLUTRTHR B 2 s8R B AR » BIfEA4EUEELH - The Comparative Constitutions Project &2
HH Zachary Elkins ( University of Texas, Department of Government ) » Tom Ginsburg ( University of
Chicago, Law School ) DLk, James Melton Fr4E T8 17HYETES » H4Euh > 4841 5y
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AR BIERSHAIT » EIE L FEERGUHAMBER AR > TR
Bil% (caselaw) ~ FIRAGCHIA ~ SERRARVEEM&E T4 - HIIEEA — i
WIRA—2 o FEPASGTRITEL "EE ) WEERRR T it g
R XA [FI AR AR SR RS B S

=~ A X AR RS

EERNR E] 2 A R AR R A5 o S S T (B )

http://comparativeconstitutionsproject.org/ (E{&%EH : 2016 44 H 12 H) -
2B S ——

A AIFLEE ¢

PART II15

15. It shall be a fundamental responsibility of the State to attain, through planned economic growth, a

constant increase of productive forces and a steady improvement in the material and cultural standard of
living of the people, with a view to securing to its citizens-
a.the provision of the basic necessities of life, including food, clothing, shelter, education and medical
care;
ML EA
TITLE I CHAPTER ITARTICLE 51
All Colombian citizens are entitled to live in dignity. The State shall determine the conditions necessary
to give effect to this right and shall promote plans for public housing, appropriate systems of long-term
financing, and community plans for the execution of these housing programs.
SPHEFE A (1917, as amended in 1983 ) :
Article 4
[...] Every family has the right to enjoy decent and proper housing. The law shall establish the instruments
and necessary supports to reach the said goal. [...]
EEA R &0
Article 23(3): everyone has the right to enjoy a life in conformity with human dignity. Towards this end,
the law, the decree or rules established under article 134 guarantee, taking into account the corresponding
obligations, economic, social and cultural rights of which they determine the conditions for their
implementation. These rights include, in particular, the right to adequate housing.
25 See O'Mahony, L. F., & Sweeney, J. A., supra note 222, at 146.
220 EHARYELIEA ¢ Leckie, S. (1992). Housing, land, and pro- perty restitution rights of refugees and
displaced persons: laws, cases, and materials. Cambridge: Cambridge University Press.
2T R E[J L% - RIERFERIZ TR KM A - #UA S A 2 —(E RS
Zﬁ!ﬁ%aﬁ  AEASCZ E AR T F DA B I B E R B 2 A1 2% -
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zwﬁﬁﬁ?ﬁﬁﬁﬁﬁmi%T%ﬁu%ﬂﬁﬂ%"ﬁT%%UE@ﬁ%%%ﬁ%X@WWE
HIE...... |

66

d0i:10.6342/NTU201603226



FELEEEZEREER ——UEEFE L)

FENEUNS R SN E LB AN A EERENED™ - BAEE
RIS A8 EEAEFEST (due process ) FISEE{RIEFERK (equal protection
clauses ) EtiEE - (BB AW TR S AN L S @R -

TR/ NEERTIRARSRE 1941 SRRV K H HH ~ 1944 SRRV ZFEFDEZ LIS BEZNA' 2
SR ERESEERE AT - (FREMRINAE | A BRNGHNESE
B 5 A ISR I A B S E R R BN - Bt S AR i = At
ZREE ¢ BRIEMD R RGeS ERE SRR gL SIS R
PR HPS BRI R A A (standard of need ) ZHHEEZ A(TIRA - B
2 REEREER T ERENEES - A EitE ARG IR 2 (/3 -

i > BB SAREEE 2/ A E(E TR Z BURBGARA#H » HEEA DA -
1949 S£HJ{EFE (Housing Act) BifEH T " FHEREIREARESHEHE (decent)
AR & (suitable ) HYAEIRETE | JEEZ (£ HIRE (National Housing Goal ) °
{E3EEE 21 g > 7E— AN AR BERUEYE LR E R - g

2% Casper, G. (1989), Changing Concepts of Constitutionalism: 18™ to 20™ Century, 1989 Sup. Ct. Rev.
311, 318-321. K45 > BONHE A S EE T E ZHIBER BBV -
»1 Alexander, L. T. (2015). Occupying the Constitutional Right to Housing, 94 Neb. L. Rev. 245, 257.
ZOCAEH . R EEFRGAEEENRER S - EREEEE TN BIDAENIERL - T
t+ & iE ) - Jackson, V. C., & Tushnet, M. V. » Fi$gzF 178 » H 1661 -
22 R -
23 B E(2003 ) (RIS A SR B 48 (< BLRL R IR ] > 18 35 &5 ——Saenz v. Roe —ZEHIH 2 537 )
(BREWFZL) > 33 % 3 B > H 413-459 > 437 « HEE K Dandridge v. Williams, 397 U.S. 471 (1970). ¥%f
ZARZ 55w - SBIATEE © H 1668-1671.
% Dandridge v. Williams, 397 U.S. 471 (1970).
235.Bratt, R.G,, Stone, M. E., & Hartman, C. W. (2006). Editors * Introduction, in A right to housing:
Foundation for a new social agenda. Philadelphia, PA: Temple University Press.
20 SLUEERBLZ B R A BRI RSB S (T AR A 2
B HH3 S A 35 B E B 0P B 2Pk - ERy T [l FE AV L Er et - T 1900 FE 3R T Hritest
TEEEEN "BEEMZEZ A (the Tenement House Commission ) | » HAYFILEE R EMNET
B 0 IR TR BRI 20 SRR EBORERE -
HEEOBEAZ MR - FEA S AER T EL2FREEFETHE TR TR » HHEE
T RttE (social) (£ ~ MMEMREAIL (public) (ETAYHMNE - 1936 FEREEE (FiafHEA
(George-Healey Act)) » BUE AENETZAE LR - 1€ - BRRIAHRECR AEAEEIE
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AP RE R T 58 2 B B - DU RSRERIRUERE M S AEIIRER L CIRy 155
" Fight, fight, fight, fight — housing is a human right!®* | iSHEEH(E SEELS Ul (A1 A2

REEHE. > HIVESOREE - BB S > AEEE LIVEREREEES " 106

0 RATRE R R R B AT ~ BaEFIE R AR E I B R

[t 1949 FAETIEBEIB LI - BRT 1960 BN " Kit& (Great Society ) ; KU EFTHIA
@A (welfare rolls ) » FIETHVABARCE A A(ELSL » BETHIE - [ETERSEE IS TIE A
NiEEt TR 2% ) IR G 2ERIIEEEA ~ EEKBIN - BUEEeSEEIEHE - BUF/
ABERRAE - 8D ~ IREIBIEERBA S - 72 ARETERE - AERBEPIEE RE
P EHEREGE - SRR EEEROARETE - MEEMARA - BUFRE "8FExRE
FERIANEAE - DBUNFERDT R E A RETHEAEE - MIRTHEUFEY - DUEERETES
£ (voucher) R TG (certificate) #HENAMREIARIE Z E(ERE - BRI PR LLETTE
FBEGH OB R TRM - BN 2 A RS2 28 R TR RSB R - EE Rt
135 L2 ) o NABEIEHET R ik > BEBIAILEEIIEE 5% ZEEP - EERREGERBA R - TAdE
FENEILTER  I5RIEBHERAREILH R -

L ERRSALAT R > EEIGA A BEBE T HAEENE - BN gL 2F BN G RFGHERN
HIA R EEESHE) » TEE L AREEZEENEAEARILIEE " OFHE5 25
eI » 35 EAH A I R H AR & BHEE - SURMRURA S - 1E T BB, AR AR S TRy
FRlE - BN AETZIA - 1964 F£RMEE (Civil Rights Act of 1964) HfifEfr T AR(EEREG
HEAR » BT 1968 FH AN FETE (Fair Housing Act) HYFEA @ (HZ @ EEIAERIRIEATER
SR (HEMHBE) BEREET 3R T AREE ) REGF 252 GEREARIEN
A - SHMREE - JifEsE 121 0 H 103 » 496-500 - 5527 @ (b & EEHEEBEIE (2015) > &ist&E
BB ETEAAREHN_2015.3.18 BT » HUH4EHE:
http://socialhousingtw.blogspot.tw/2014/08/blog-post 93.html (B RIEH 2016 FF4 H 12 H ) -

MR S (homeless ) » 11 35 BIZ MBI F A% - 1980 FEA LI R A CIBHERS N - 7R
Hi# L H R R A ETHIIBID T ERN A 29 A Bl i » 55 —E0 il RRURE 1987 (%
B ERRENZE) (McKinney - Vento Homeless Assistance Act) 2 ~ Z & 414+ T Housing First 2
BURTTE——HEREEF 2 W) - FEHELART—RZOK " AR EE | SRl - T 2008 FARHE
Housing First (5 tH » BIEG5]117T (HERE&mEIE 27 B (£ F4%) (Homeless Emergency
Assistance and Rapid Transition to Housing, HEARTH ) » f 7B = (Obama) S845HEH ERHFE—(H
Wit g 4 1y 2 B RS VA U SR Opening Doors » &1l 2010 - BEIYEE S AYEGR » b K ZAEEFIHE
TR SRR I 2 i PR AL S AR AP R SR - BN B Z AHRH T 4H > 20 455552 2016)

(2020 FEHENAHAER T ? ) WEE - HUHMH:
https://www.twreporter.org/a/2020-zero-homeless-usa (5% 7%%% H 1201644 F 12 H ) 3E[E& Opening
Doors ST Z4EUE7RE MR > 55708 » £ https://www.usich.gov/opening-doors ( F1%%% H : 2016 £
4 H12H)-

37 See Alexander, L. T., supra note 231, at 246.
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55 P AT DR A e B T SRRy T BRI o BRI 0 T AR IR AR U
@ % e9 484 (unconditional-welfare) BAE™ | > H HESARER (IR & EAYK =
R EEIHSAHBRER - FE L slEEER (KH50A%Y) > EEEE
FH#E T AABSMHAAAAE - (€7 - EEkRE T REAREIERE TR
FinfERe EETEVE R EEE DR H D N RIE B R F KEAR LT
Htth DR NME™ - BE E - ERAHONE LS G GRS A o
SRR TR R R A B SABEET V%588 —— 400 Mark Tushnet
Fis o R R E B AR AR T - (EAR R E1 -

" lde o B R IR BAEAR A A A 8 E 0 B AR AR R e BRI A A 2
—BERETRGH AL HEEETE - wRERAAZTEFEZERHREEE
B E R EZf TARE S — B RAFes3tE 2 M A > AR T RBALER
GRHE > BEPUTRRAO G LA EA B RA LG RBIE - £ 22 KHE 0 &
T e &3k e 2 R AT A B F I L AL B R R o T fE8% - 2

M2 EAEEOIER  BERERE EEVHER L LEERER > BEEEA L
BAREZFERNE > EHEZY) > (RHERBESIRA A R SR - HFIAHIE 2

28 See Adams, K. D., supra note 160, at 277.

% Ellickson, Robert C. (1992). The Untenable Case for an Unconditional Right to Shelter. Faculty
Scholarship Series. Paper 459. 32.  Available on
http://digitalcommons.law.yale.edu/fss_papers/459 (last visited: 2016/5/1)

20 See id, at 33.

! See Alexander, L. T., supra note 231, at 257.

2 Mark Tushnet % » #5%2(5% » FifEEE 202 0 H 276 -

* [FIREE -

4 EIREE -
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1970 L HE SR EEARE - 5£R Randall,W. S. (1979). Housing Courts and Housing Justice:
An Overview, 17 Urb. L. Ann. 3.
2401965 £ 8 7 9 HAERL - B 1960 FEAHIE VB ERE S BARW T RSO Wil
R T HEARFER I -
2R E B RE E  BP SO T S IRAE R (2012) » ((EREST o TR LT IS S B R
REER ) > ( BEBRIEVTRET) - 80 45 H 3-11 ¢
2 RERAE IS AIE R - T2 ¢ s (1996) ¢ CHTIBEBIHERIE A 3 FBa ] — 6 LG
FIERET ) CREEERZET]) > 56 1 556 2 H - B8 SR EUA T 2 A HEEE > BB " @flE b
HIFET
M OB R AN~ BEHEE SR ERNE -
20 S IEH AR RAIAELS - 4841 Ry hitp:/treaties.un.org  (E{&HIEH © 2016 4£5 H 5 H) -
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T R ARABEEERITFER T EREBUGHE IR - R Z RS ER#
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= FEEEE KRB X

(—) RFEERANZBARE : AWNHT A

BA T ERIEARLL 1976 FAEE" B EERNFNEES KA 1974
FHERN TOETEETESEUER - OREARE - BHRERENEE S AR > MM1E5H
FIERG » € TEESE - MEETEEL S HFE 1THHAE " ANTERER
B ERFEHEE RN LR RATBE I ERABAR REERZERS >

B EE T EAAE (BRS¢

On the 25th of April 1974 the Armed Forces Movement crowned the long years of resistance and
reflected the deepest feelings of the Portuguese people by overthrowing the fascist regime.

Freeing Portugal from dictatorship, oppression and colonialism was a revolutionary change and the
beginning of an historic turning point for Portuguese society.

The Revolution restored their fundamental rights and freedoms to the people of Portugal. In the exercise
of those rights and freedoms, the people's legitimate representatives have come together to draw up a
Constitution that matches the country's aspirations.

The Constituent Assembly affirms the Portuguese people's decision to defend national independence,
guarantee fundamental citizens' rights, establish the basic principles of democracy, ensure the primacy of
a democratic state based on the rule of law and open up a path towards a socialist society, with respect for
the will of the Portuguese people and with a view to the construction of a country that is freer, more just
and more fraternal.

Meeting in plenary session on 2 April 1976, the Constituent Assembly does hereby pass and decree the
following Constitution of the Portuguese Republic:

22 2005 FEEIE -

33 B ST AR By © Everyone shall possess the right for themselves and their family to have an
adequately sized dwelling that provides them with hygienic and comfortable conditions and preserves

personal and family privacy.
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(AR EAIRRERAE 2 2004 45 > A& F A EN i T RULING N°
590/04 (6 of October of 2004 ) » {LL-F LA &) 4 &0k EIEEIRIERY " 7850 K
Aaplc Ry " BEFEES | - BEEEE AT AR - BARR T BT
RS (BNEE 65 15 1 18) FHEEAHYEE - SoRIDAEREFEHE - #Hd

P SR T EE T 1T RS 18 (ETEECHR)
Article 17: Rules governing rights, freedoms andguarantees
The set of rules governing rights, freedoms and guarantees shall apply to those set out in Title II and to
fundamental rights of a similar nature.

(3% FoHmEGEBHEL T > MRS =)
Article 18: Legal force
1. This Constitution's provisions with regard to rights, freedoms and guarantees shall be directly
applicable to and binding on public and private persons and bodies.
2. The law may only restrict rights, freedoms and guarantees in cases expressly provided for in this
Constitution, and such restrictions shall be limited to those needed to safeguard other rights and interests
protected by this Constitution.
3. Laws that restrict rights, freedoms and guarantees shall possess an abstract and general nature and shall
not possess a retroactive effect or reduce the extent or scope of the essential content of the provisions of
this Constitution.
3 41 Focus on Ireland, What EU Countries have a Right to Housing? Available on
https://www.focusireland.ie/files/publications/Info%20leaflet%20-%20What%20EU%20Countries%20ha
ve%20a%20Right%20t0%20Housing.pdf (last visited: 2016/04/12).
%0 Christian Starck % » Z7# BLA222 » (GEAVEEIER) - H 150 - &4k T -
7 See Chang, W., Thio, L., Tan, K., & Yeh, J. (n.d.)., supra note 186, at 944. B[15%EF15f%~ DPSP -
P R MG 2 B SR AR (SRR AL T B 2B U5 $ (Directive Principles of State Policy, DPSP)
P ZIRNEET - BRI LA ZEEAFE > MEF/BUGHFIHEERA] -
28 ggrg Rkl (%S ¢ Tribunal Constitucional ) {4f(cHE 1976 £ 3755 » BRILHY 1983 4E »
% Tribunal Constitucional, RULING N° 590/04 ( 6 of October of 2004 ) , English version, Headnotes,
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PR SR AR 2L (impair the essence of those rights ) » P& A MIFTE™" -
HEREZIRELSE 9 R dTANEE™ » & H BE AL &SRR »
RS R B AR R A SERI R -

W BERERNEEERAUEE TRNVES > HEE I EEAREN -
e - NEABHEENEEEGHAATEE T EEEE & AN A EE
EHYTEHRR . TTEHHERE (EHERR - HFEERIER A EREERE T
A ) AYAIEHNE - A LlE e T R At —— SR N RIEEAE R R
TN T HARARER]  HIFE R A oA E SR FA R -

A\

5§

118 A S SR SRR Z PRIEANE (R UL - A B R - BN & &
B2 %% > HAUERRREEM R - BATERE TEON L& EEE 31 RZEE
QRIS > ETAERCII S ZE B G B BHEHT TR - 5540 RS AL
& < B AERE RS -

(=) TRA] XMEEBEARL ?  ER A A

paral.

0 See id, at para 3.

%1 See id, at Summary, para 8.

207 AIRIEE PR ¢

Article 9: Fundamental tasks of the state

The fundamental tasks of the state shall be:

d. To promote the people's well-being and quality of life and real equality between the Portuguese, as
well as the effective implementation of economic, social, cultural and environmental rights by means of
the transformation and modernisation of economic and social structures;

%63 See Tribunal Constitucional, supra note 261.

2% = @ HREZEHI40 © Resolution CM/ResChS(2013)7: Collective Complaint No. 61/2010, by the
European Roma Rights Centre (ERRC) against Portugal.
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PP AIER R R T B R L B | - BRIV R A BRI A R (R A >
BHMEER AHERENRE T ARNEDE - WAEREREEERE - T
EHFEE - MR REACERE T THGERAL 7 i T g R A -

-

%% Rainer Pitschas 3 » ZEFEEZ (2010 ) ( BUNEH G EIAYH & 22 484 Z ) » TP * Peter Badura/Horst
Dreier 45 > &k /K 201 (FERIBHFI B A A T+ AL SEm U ) T &0 gt H 865-910 »
879 o
20 [EREE 0 H 879 © 55 0 BUMEAHE BB LI S AR E HERE > B RER (right)  (HR —E BHAS
Frat smiy TEAER 2 MEE -
T BSASUEHE Y B -
% Die Bundesrepublik Deutschland ist ein demokratischer und sozialer Bundesstaat.
29 (HEARFIEE - A72KkHT ~ FEPK - A2 0% (Bavaria, Bremen, Berlin and Brandenburg ) (98545
[EEREZHRE
10 AT (2012) > (AR AR B & BOR 2 RS DAE B F 2 A e R 4
<V R O b S B (AR PR ORI 2 FIR B bty ) » A B RVEERSMEE ) » 55 41 56 2 1] H 445-516 -
TR E R EEAE Y E ST g EERERE ] - B ESR » H
e EERTgREFER T —EBCR LA - E2BBATER —87 ARG
(EIZE - JERIE L - AfRHE TR CERFO AR - FERBUFFHAE (it - §50 REE
FEEEHER - SERREA RS R T E BEFEZ A - DA TUERATE £ - FH S AR
FEREHE e REERKE - HERNZAENEY » ZBERIVHERZE 1956 F£HlEZ
¥ (E5E (Zweites Wohnungsbaugesetz ) f 1957 27 5 —(E5E A EfE4E (Verordnung {iber
wohnungswirtschaftliche Berechnungen nach dem Zweiten Wohnungsbaugesetz > Zweite
Berechnungsverordnung ) » $2{ =AY )7 245 TR ALG 5988 2GR BUE - {5 2001 L
e {FEEMBZE (Gesetz iiber die soziale Wohnraumforderung ) HIRBE M ELEAR[E - BT #5900
FETE - MRS EETE T AERECAT SIR G - $Eh0 T ISR M - wT AR E
B & A TE AR E

HEZ » ZEBig - AR BRI - MRt EET B TERER BRI e

74

d0i:10.6342/NTU201603226



(FELEEEEMEEE ——DEEAFEE L)

HERFAIZEAREE > BT EFME L2t g PR AES > (8
RAIE S BEFRESCEFA LG T A EZe 2 Flas - FREEE 2 A0SR « BE
TER NREATRR GRS > FEekB 2 HP T - NREHEE
AEFZ G > P (RIRAFEERIEENS LR RS DR EE -
FELL > BIRMER S DT EREL - MEPRHAAAR LA - R EHTnIaE
o BT R AL AR R REE DL > AT E AR B > EEiIm

ETERESIZ T > ARE LEE TERESENNE - (HEE et
RPN ~ B S E RS - RIS AR ¢

f{<He Christian Starck ZFZAVERE - EEIATIHT &4 2 HIE BB —(ERE R E 7T
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o R EE > O - BEAEHIREBLEARER) - H 311-336 » 334 > &1k 1 JTiE -

7 FEREE

770 HAEEATE € B4 0 T] 220 Eberhard Eichenhofer(2012), Sozialrecht (8.Aufl.), Mohr Siebeck.
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ist Recht auf Wohnen aber nicht. ) » FI#MZE /D —E ZHE 0] EEE - Rainer Bratfisch (2008 ) » &A%
fJE{F: (Die Wohnung in der Verfassung ) » fMAFHE A4H4% (Berliner Mieterverein ) » fHEEEE

( MieterMagazin ) » 1+2/08 » 43 FREFH4EHL
http://www.berliner-mieterverein.de/magazin/online/mm0108/010823.htm ( f{&ZE H : 2016 Z£ 5 H
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7T FHIBIH > B EE 270 0 E 450 -
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Art. 13 (1) Die Wohnung ist unverletzlich.
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(FIEmSMHEHENEEE ) YU - KEF > (FABEBEITED) » H 207-248 > &db « JThd -
FER (2002) > CGGRITBEEGE R - BN - SEEBROIER CERBEZEGR  (BERAE
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NS ERE - S8R GAMER  IARKEENGENESE - £7E - #
JEFFEMHR ZATBAT Rl % » —EENEARTEIKEE - ZIAMEN 2 BRI -
B ENEWE S - ARG ASHEEREE - IR - 828 - g
REPAEZERE F—E 2R BthERARIEIDAE R A R & E > 5i5E
WIREE R RAE ST AEFS - B R S PR TR <FHYRRSE - (4057 SR P
RS — B AR EE AR T AKY ~ KGR TR AR R IE R TBERE A ENE
IEEY - HEERESS T S TEBCRE N TITB A E » alCREER
HEE GRS ZE - 2 EEREXFEERFETREGFELE
B Mok » EEEAE BRI HAR -

2 ALEIEHAYE - AR A A B LA S TEUS &R S BCHY
AT > EREN B AT e > (BN IIERENEEE > FEEN
B > AR R EAE R RSO RRE S = MR - B DIEERYE > B
RILEP R E BT TR B A A fE e EE RN TR, A T R ES
JEERE | BRI EIR SR B (B Bl AE A Ry T R - BRI —
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%= EREBREREIAR

EEBNE E o B DS RSt R EERAER - ERKE
ElESUE ~ DU NRHEME S ey TN - EREARES L EEA] - BhE
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TR A22 SRFRREI A T AR TR o A R gLl T RER 7B
FAEMEH R EEEN - B2 BRiVEEEE IR EEE
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MERAIRELERTE BT 709 siipiet 2 B RE - SR ERIEE
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b~ BUERN bR EBVEE B BLEER B 2R REAfRE - LUT > ASCRIEH SRt
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RUEFFS) Yok« KE > CREBIZETI(Z)) » H 7594 5101 T - s=id7T (2004)  (FiE
FERIRE R EEF AR | ERBEULL TS ny b ot ) (G REEw=) - 3353 8
H 45-148 -
% FREER > RHEEE 96 0 B 2627 o Z5HESE o RiHESE 27 H 68 ~ 193 ¢
R R R SR S A A AV E)AEE > 2% Huang, Cheng-yi (2016). “Judicial
Deference in New Democracies”, paper presented at Second Conference on Comparative Administrative
Law, Yale Law School: Yale Law School, 2016-04-29 ~2016-05-01.
P SRS o [FIATEE 20 0 B 25
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AR RAEERATERE > FEFER R T IDEASITEHE T - SR iGHFE
R RE L - EREAR 2 FEEFT R T A0 2 RES e = R 48
Pt e El AR A T2 SN SR RE

A BRRER

WIRTFTAL > A2 EER AN AU IR - # oL M AdkiE T s
AFraTm ~ MASGE B R 2B AERE I FEEA B BiELEE
BEMRAZRFE > WSHHENMER - mHEEE GREMEEERD 2
TERARRL - SN ER  WEREHAAR R A EAENRNEEEE
-

% =38 ek EREX4E
=~ AR A B BB

— ~ YLFP B Olga Tellis % %15 (1985)

1985 £Ef Olga Tellis 22" —HRIAITE DR Z AfSaFanfR » ERAX
FEUENE  HE R AR E AL i R A R ORIE - TR AR
SFENEEGTR  BEZHEREZIE LR  mARFRER AL T
EFARRENE RGO O AR > e bE dafErrEsiE o mASCELE R
FBAEBR - RET - AL TEUNFE ST AI LUSER A TE FEREIER ——
B THEU% ( Bombay Municipal Corporation Act) 55 314 66 » REEW: R By N & FE -
NAFEEAES » B2 BMARPHRCEE e Ehal B ERH AT (just
and fair ) YRR FPARPEREL - FIREIERAEFIENTHIEE™ « BUNITT RV G H H 2

7 supra note 286.

% supra note 286, at [80 G-H, 81 A].
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B NFREEGFRERR (being heard) AYBE™ < JRR - & E BN LELESF
BRINVABIT R ERR > GBS NS « DU e SR REHRE -

BRI R aAREN | R ZFE0 WHREEER
FET IR AR IR - EEE TR e - 2EEE TR
fEF (conditional rights ), ™ » JEREHEAAR BEORET & S5 N IEIS(E(TEIRATERTE » [H
B T RRCOE ) —— I REEREFER (BUNERITOR 2R e Bk
AR SREEEAGY > W H - EbIE A EHERIAT A R (al e TRERE - 5fE
BREEE T TR0 TRRL > HEREERU A SRBUFTT BN RS TR
REOOTTERE - e LR RGFEIEERFH TR BUS A G REEET
Ry SAVGENFEFIPRIE -

=~ BXoH

R0 Ry RO MERER 3 B Y 02 A i Je #YfE (1 (inadequate housing )
NEWEE R E(EERVEN - REFERE MBIz T Rt T RfEME ) B E——
FEME S A RE S AR R PR T AL A e < - RIER S &R E —
(EHHICERED T R AEE T B E 2 FEREARBEL IR -
RS T HEET BAl A TR - 45 I RERE 2 Ryl R AR -

% supra note 286, at [89 E-G].
690 Ahmedabad Municipal Corporation v. Nawab Khan. (1997) 11 S.C.C. 121. AZ b & Alrgam
B EPUNEETRAGACARTREZ "8 ) EEEEZET USSR T R8T -
Bangladesh Legal Aid and Services Trust and others v Government of Bangladesh Writ Petition No
5915 of 2005 (Supreme Court, Bangladesh) » [thZE 2 127 (A& RE F EEEERE - NGO (XFEF » BUF
HERTEIUSG Tt {5 NGO ERLU A HSMISAMRE - fE2 S7ARER fRRE » BATEALH 34 -
IR N E R ETREREE - 7Abl BBEUN A B ROVE 22 E 7 R se T2 -
B EIES 32 Rt -

602

601

Khosla, M. (2010). Making social rights conditional: Lessons from India, /nt J Constitutional Law
(2010) 8 (4): 739-765.
93 See id.

804 See id, at 753.
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e BN BRI Y T RS A (systemic) FEF] | B T R(FIERER] A
PRyt o BERSIERE R B B m Ale b &t - [EHENDARITEM B 4
(AL | EEIFMHAT R SRR - ST S S R -

B EE G ELEF A o (AAE RS T B B E AL R - fiia s
S — (B E i T — AR ESE T RE (expressive ) | Fth » v DB Bics
— B REN SRR - (REEFRAS R - @ERME G E NS A EIREF]
(HiEfEEAEHEA MR ES AR -

A SEEEEEX

— ~ YL &# JE Grootboom % %45 (2001)

FIFEAEEN NS S > HEEES MR " aREEEA
(reasonableness review ) ; » JEABEARREEBUNIME R T BCZ RE - (HA] DL EEL
A A B E G RECRIE DT m i - SR HEREL - (HARE
HUABERRRE A% O WRTUERT ) 2 A & Sy & SR B A8 T AIE AARAZ L R 7] -
188 A A DASE 2N TR R B i (A% LY © FEBE - A DA By 3 44 Grootboom
ZREN > SR GHEEES  BERRGE™ -

2001 F-HY Grootboom Z& » {4 H Irene Grootboom %t ACEAV LB i 2 F|5Ri1H
BEEMEREENEESIMETE > R EAaeE AGEL - 5E&KEE

% See id, at 765.

69 See id.

7 See id.

O MR AN VE B R P AT R A HIAN A

2004 Port Elizabeth Municipality v Various Occupiers

2008 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of
Johannesburg and Others

2009 Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and Others
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SRR ZEAT - SRR I B (R ST > G R At R E R AR e R A -
TEst 2B F IR - TEIREE A Ry JREE 2 I (G E T - M
[REERHH - S EEIRIEE AR - EIFEERNAGRERA » TPRIEEAE
J& (informal settlement ) » £ 1990 BT A FR4aE # th LB 5 G4k Y ILEAE
s S RERI R > (HEEIRBUM ARG R S = -

Irene Grootboom %+ iH A\ —#E(F:4F Wallacedene HYIEIEREfEH» ¥F % A H
i TREET - WHHE RS DIF AT E L - 1998 £ fFF AR
TiEtEE IR - B E R THE A TR ZEM - R RS
B #EHF%  tTES(HEES  EMMIABEERGE iR A=
A AR T AR 7T 2 o (E R R MM Rk EE - SR 2B ER
PR T —ERR A MR - st EEEEES - M AR
FECHEL MEFZEEE - BEZETREKE TERER -

Grootboom 2K 1 » FATABEAEMERE RIA R E (AR » I ASIRINEIE RS
ENBEZTE - mIEEAABEREAER > 51 T ZR B EE 3 9k
ERAVES O BB 10 By - SREA T A 20 (REE 2 THAVE R T B EH, B T
DFB 0 B-MEE RIDA R R B0 - AR A SRR S5 5w
IERESHE - (RF ISR T AL ) E » SRR BB L SRR
AERSE H—BAVERE —— B N2 ARE I VA RE IR ERY » ARIEOE L &R
Al ~ (EEFE A A EZPEE - ERERSBEAHE - BAEGREIRE
ETRET - AL EEERAREIES 26 REREIRE S 2 AHRE R & 53

(reasonable) ** « FEEBHEH » HENEF A ZAE AR FRERIR - B
B S HAEE IR - AECAK - BTG Ay R AR s A 275 - IR
FAEEHEEEERREAENSE - HFEHREEAS T JEEONEE 2

609 See Sunstein, C. R. , supra note 201, at 226.
619 See Sunstein, C. R. , supra note 201, at 226-227.
81 See Sunstein, C. R. , supra note 201, at 227.

%12 supra note 105, para 30-33.

1 supra note 105, para 34-35.

193

d0i:10.6342/NTU201603226



(FE BT EMEEE ——DEIEFEERZL)

A" TEARER AU FGE - BRSNS » SEMAER R A EE A B
BT HEE A GHEMHE (connected ) » 11 HIVEEL 2 BOK ~ BlUE 2 G L&
B EHRZ R - ERERE AR - iR h T aEEA -

s B

{& Grootboom ZEHI R B] DIBEHIAREEE S B M J7 R 2/ DS | BU
KRR &R EEEERER LR ER2ESE - —E B
FIHAHE B R R TR R - o - RIS SHRALE GRS
T RHIHENR - B AT B iLE™ -

EBE L BERIAEREEAEESENEEE - ARSI AR A B (RiE
AN TH | FREEESEEERVEFN" —— B2 RN ERAREE N g
HERERS & - EEEMNS - SiEREGE R E BRI R EEE = AT
Bl sasEE X B M s B AT AV T & 0 R B % o] DA Bl A PRGHIRER A ik

 BISIDARSIEEASS 26 B RERE S - RS R " AANBAHIH#EEE
FEAIHER] (Everyone has the right to have access to adequate housing. ) | » B35S
A e s HERR o AR AL T FAVIT R o BT DABERR B AT T RERY
B TiEEER NMPELADIEER - i > Grootboom ARG A (AT - 1M
QA EOR T TR AR RIE NS 2 &3 T ERER IR > EEEE
= 0 B THEMNME - EIFEDEER A IR NI R AR P A AR S5 A

_H

S mg
\ﬂl]\‘“

1% supra note 105, para 34-35.

6132 Sandra Liebenberg B #<7H & TH 452 A AHRE 2 f23% > Liebenberg, S., supra note 499, at 152-153.
BN CERE Y U2 RESRE » Aifgst 26 > H 106 » [LEFHH Liebenberg Firie 2 £ KFEAE -

816 supra note 105, para 41.

17 supra note 105, para 40.

1% supra note 105, para 95.

819 supra note 105, para 43.

620 supra note 105, para 39.

621 s > AifEEE 29 H 17 -
022 e, FidEsE 29 B 17 o
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SEEPANEFEETEE > A RRFIEENEEREENRERY T34 - B
I EEEABERE IR ) B E RS A LIS E R Hth Bk =
(EHEER > [EA HREHAB A E ER R A ] o7 e - ﬁmﬂL~@%ﬂﬁmmﬂ
FRTERAE - QAT S A IR R Ty T R, P -

G Y B BRI R AR R 2 ST (RS -

ISR PR ARIE SR EE - (HIFZMErtIET - MIER ST

A S P RE R R M AR A ~ SR ZER0E » SRR R s
B (uncanny ) FYIRER - K T HE AR 2N RIVEERE - JAS
E T EBNBERET S50 St FridR (8 2t 272U B

23 See Sunstein, C. R. , supra note 201, at 236.
2t ERAN RS > B350 FARE R Joe Slovo EAEIERET RS | HEHES ~ UEERZE - 8
SRS LAl B R Z F [ EEAYNRLS - See Hohmann, J., supra note 95, at 103-107. REjiA Joe
Slove Z& » 2[R N&¥ 628 »
R ATHEEE 26 0 H 108 -
2 [EIRTRE -
27 See Hohmann, J., supra note 95, at 108.
% BilF-2 » 1F Joe Slovo Z& (2 —EIFIERE % - ARE) > Yacoob KIEEIEH "k T EHiE
FHIEIREFE - ATl E S A YEERRE | o See Hohmann, J., supra note 95, at 100-101.
12 1] DUH TE R IR 2E 709 SERERRAVIE I » a8 T ASG T am A A REEZE VB 221 - (FiEfd
¥ REERE AR (R BATEE 28 » MRMRIGSEN S A AT K - AME R /e 7
7] > HSEEEDYE S AL RIE e B (RSt -
Joe Slovo ZE /2B 2T HY S 2R A BEBR s T E P fE S H VI IE U, - SRR AN L E - H
MiEREZFEE  HREZEECEEE  SIREREEVE  FEIELZIES - #A
EBEES E B RE TP Y B EA o HERER - IRERN SE AT EBUN HE TR 2515 - Joe Slovo
FE &R R SRR AR R & S ER TR %?ﬁ%fffﬁﬁ%iﬂfﬁﬁﬁﬁ%ﬁgi_ﬁiﬁi%g}\{l?ﬂiﬁi.
B2 " fohRs (engagement) | » By {&ZEE T JFIIREFAVAE R  HI w8 A S o B RE L ARES
fe S BUR T AR AR Y B (LR R R BAdAE [ T B8 - ARESbavEmE - H_TE_%Q/M*A
B AR R EE B ETEEFS o See Hohmann, J., supra note 95, at 103-107.
R AAE 0 BRAFIRENZEH T o F40 Modderklip Z& > JERBETE HIBUT 5 R {E Modderklip
AHEINIER » EERAZ MR EEAFHNER - Nl RHAEE H¢F BEIEE#[EIZE BT
A AR E B - =8 A RHME DR Z 7 Grootboom ZE B ZATE H T BI S FE YA
HERD T HER] - (HER50) 9 H BT Z Bof - 2 B AR M ARE 153 11 54 a Rl - MEiE kR H]
HE N2 BHEEE
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E

5h 0 TR MR G E MR AR AR BUF A E R JE
HESSEIR T TERHET A GG BUE M SR ISR R R E—TE
MR HIIEE » (R{PERE RN SR [E B MBS - HECE T TAIARAREI 77 ="
Rt —EAESE R RN G - mIEREAESEEFEENEE ©
BRELR T B - BT AR & 2 5 RS s -

M ERITE @ AR ABEIARAENREIEE LS 33 R TEIER
(administrative justice ) #i#i - Grootboom ZE Rl Z AR K " TTEUERE
2 B ZR Grootboom Z— (i A MIHIAEE AR B IEIZE - KE Cass
Sunstein F7"™ > [0 Ry Grootboom FEH LI Z #y TR Fy— (BT TEULFIA - HRBHA
A ERE LA . BLRREER o] BER AL TR E By Bio < DT =i IR EAtl, < SRRy
e » DIHERE IR ECAYEEME™ © Sunstein #h% —— AR EHE T H
[ L A B ARy Grootboom ZEHDAZEGEEGY - (HHY
AT s R —Latam - AREMAR A BITBUEEE » Bt EEmENAae R

M " e B FIEEEERE Olivia ZE A IE X R ARG IE = » WAE Joe Slovo ZE72E1L -
Tp PR P S P 2 15 18 TR BURF AR BT R B AR P MRV ZEOK - s RE Y PR (E 2 e o
ERFHEEER DR ZIE © MR aE » A G s e )T R AR SR 5 - B0
BIFE ~ R(F - BREEES  HERTEBESASEEENEERE - RMMEEENTAE
JESTECHYEErE. -

P Rl EIEERARR A FIER AR B0 2 ORI fﬁ{’mff?’ﬁ:wﬁ REZIH
A DU ERE » TABGREO ARRHIEIAS 26 R Z BB OB R - EafR o Aifgst 26 0 H
101 -

639 See Liebenberg, S., supra note 499, at 765.

81 Wessen, M. (2004). Grootboom and Beyond: Assessing the Socio-Economic Jurisprudence of the
South African Constitutional Court, 20 S4JHR 284. 307.

2 See id, at 284

33 See id, at 289. See Sunstein, C. R., supra note 201, at 224-37. See also Bilchitz, D. (2003). Placing
Basic Needs at the Centre of Socio-Economic Rights Jurisprudence, 4 ESR Rev 1.

634 See Wessen, M., supra note 631, at 289.
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™ 2 B EE e P R IEAY T EUE 2 #E)% (Promotion for Administrative Justice
Act, PAJA) ~ DU HFraf%e > 25 LB " Wednesbury RE BRI A | ¢ TR
FEBNAGELL R EA G NGRS TS TRE TS TREBHE (the
decision should not be so unreasonable that no reasonable person could so have
exercised the power or performed the function) ;™ » JEFEAYE & HEZIHE ZH | Fk
(™" o TI[E]E)] Grootboom 2 » FEIEARTEH I H EIVERH Wednesbury &3 143
# > i H > Grootboom A EERR Ky BRIFEE Wi UL Wednesbury A &E M3
FRMLLBIFERIZE A" > 2255 Paul Craig #5H4 " LLBIFE AR ATHE BRI A fEEKH
TN ERE > MARAELLBIER NS E# & B AITF-E > {2 Yacoob KJEE
FEHR PRI R EE A ER H A M e s AR (R A T ™ -
Al > FEIEFTR R S R M A N L B R A PR (5] - (5 A] DA R i Joy e

F& 1) Wednesbury 27" o

lfﬂ%

% HEAFEBHX

— ~ XA@ Ik Joseph F &4 (2009)

EE RIS 1ERFE - TA2FIERE (procedural justice ) ; B M A BIE
s G DUEEIEE A AR 2000 4y Joseph ZE (Leon Joseph and Others v. City of
Johannesburg and Others, CCT 43/09 “') {5 - Joseph ZEEAZE JJ{LAATHRE » BE 4
JiHEH > 2000 FEAVITBUERES 3 655 | THEOKBUMESRILE " & B R4

(materially and adversely ) | #5228 A R 2 RSRRT - WEFRHEFTA AR AIVIEF

33 See id.

636 PAJA Section 6(2)(h)

037 See Wessen, M., supra note 631, at 291.

038 See Wessen, M., supra note 631, at 292.

39 See id.

0 5 B BRI T 2 3 38 BEAT AT BUE B A - See Wessen, M., supra note 631, at 307.
641 120091 ZACC 30; 2010 (3) BCLR 212 (CC) ; 2010 (4) SA 55 (CC)

642 See Huang, Cheng-Yi, supra note 595, at 17.
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